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CORPORATION COURT OF RADFORD. 



James H. Epperty v. Earle Holley. 
Feb. 19, 1917. 

1. Justices of the Peace — Origin and History. — It seems that the 
first institution of justices of the peace was about the year 1327, in 
the reign of Edward III. Good and lawful men were appointed to 
maintain and keep the peace by an act of Parliament. 

2. Same. — Under the early acts of the Virginia House of Bur- 
gesses, commissioners of the county court were appointed to hold 
court in the remote plantations. These commissioners were styled 
justices of the peace. The present constitution declares that the 
General Assembly shall provide for the appointment or election of 
justices of the peace. 

3. Same — Jurisdiction. — The judicial authority of the justices of 
the peace is entirely statutory. 

4. Same — Same — To Appoint Guardian Ad Litem. — The justices of 
the peace have no power to appoint a guardian ad litem under the 
laws of this state. 

5. Courts. — It seems that the earliest Virginia courts were the 
corporation courts of Charles City and Elizabeth City. 

6. Exemptions — Householder. — An unmarried infant who supports 
his dependent mother, who lives with him, is a householder and en- 
titled to the wage exemption under the provisions of §§ 3652 and 
3657 of the Virginia Code. 

Upon A Garnishment. 
R. L. Jordan, for plaintiff. 
Hal. C. Tyler, for defendant. 

Gardner, J. On November 30, 1916, plaintiff recovered, be- 
fore a justice for the said city, against Earle Holley, defendant, 
by default and upon an open account, a judgment for $141.75, 
interest and costs. An execution was at once issued by the said 
justice and placed in the hands of the officer to be executed. 
That officer returned the same "No property found," etc. 

January 17, 1917, a writ of fieri facias was" regularly issued 
from the clerk's office of this court and placed in the hands of 
the officer to be executed, and at the same time the (Railroad) 
Young Men's Christian Association of Roanoke was summoned 
to appear before this court on the first day of the February term, 
191 7, thereof to answer the suggestion that it was indebted to 
the defendant. The garnishee disclosed its indebtedness to the 
defendant the sum of $35.00 at the time of the service of the 
summons on it. 
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The defendant, Holley, appeared in person and by attorney. 
His motion is to "dismiss" the said garnishment and vacate the 
judgment as invalid because the defendant is a minor: and for 
the further reason that there was no guardian ad litem ap- 
pointed to defend him upon the hearing of the warrant on 
which the judgment was rendered. 

In support of this motion defendant proved that he was 
twenty years old last October: at the same time proved that the 
account sued on was for necessaries. There is nothing to show 
that on the trial of the warrant a guardian ad litem was ap- 
pointed. It is seriously insisted that the failure of the justice to 
appoint such guardian ad litem renders the judgment and all 
proceedings thereunder, absolutely void. 

Counsel for both plaintiff and defendant argued the case be- 
fore me. Except Freeman on Judgments, where it is said that 
a judgment against an infant is voidable only, and a brief item 
in Virginia Law Register, Vol. 7, p. 280, I am cited to no au- 
thorities on the point. 

The office of justice of the peace is not so old as that of sher- 
iff, which appears to be of great antiquity. It seems that the 
first institution of justices was about the year 1327. 

True, previous to that period we read of the Chief Justice of 
England, (Capitatis Justiciarius totius Anglae) of the justices 
of the court of King's Bench and of the Common Pleas. But, 
as appears from co-temporaneous English history, justices of 
the peace date their origin from the first year of the reign of 
King Edward the Third, and originated in a somewhat novel 
way. 

Preservation of the peace had been committed to a class of 
officers called "Conservators of the Peace" — ministerial officers 
to the sheriff. When however, Isabel, wife of Edward the Sec- 
ond, aided by her gallant, essayed to depose her unfortunate 
consort and make her son, Edward, King, she deluded the peo- 
ple into the belief that her husband was incompetent to properly 
exercise regal authority and had him confined in the Tower — 
Big Ben. 

In order to prevent popular insurrection the infant King, or 
rather his mother and the aforesaid gallant, issued out writs in 
the name of "Edward III," to each sheriff of the realm, giving 
plausible account of the manner of his obtaining the crown and 
commanding that "the peace be kept in his bailiwick on pain and 
peril of disinheritance, and loss of life and limb." 

Following the issuance of these writs Parliament proclaimed 
that, "for the better maintaining and keeping of the peace, good 
and lawful men, which were no. maintainers of evil, should be 
assigned to keep the peace." 



1917. ] CORPORATION COURT OF RADFORD. 29 

Subsequently, and in the same reign, Parliament passed a 
statute empowering justices of the peace to try felonies, whereby 
they acquired the more honorable appellation of justices. 

The earliest Virginia courts seem to have been the corpora- 
tion courts of Charles City and Elizabeth City. Henings Stat- 
utes at Large, Vol. 1, p. 125. 

Commissioners, known as commissioners of the county court, 
were later appointed to hold monthly terms in some of the more 
remote plantations, id. p. 132-3, for deciding not exceeding the 
value of one hundred pounds of tobacco. These commission- 
ers multiplied so that the Virginia House of Burgesses felt em- 
bolden to declare, "The great number of commissioners in each 
county hath rendered the place contemptible and raised factions 
amongst themselves rather than preserved the peace of the peo- 
ple" and enacted that "each county be restrained to eighte," 
id. Vol. 2, p. 21 et als, and that four should constitute a court. 

In 1661, these commissioners were styled justices of the 
peace. Id. Vol. 3, p. 504. And they were required "from tyme 
to tyme to keepe recordes of all judgments, orders and other 
matters of moment as by theme maye be concludede and agreede 
upon." 

Under the Underwood constitution justices were elected in 
the several magisterial districts and thus justice brought "to the 
very doors of the people." 

The present' Virginia constitution, sec. 108, declares, "The 
General Assembly shall provide for the appointment or election, 
and jurisdiction of justices of the peace." 

Therefore, the judicial authority of our justices is entirely 
statutory. 

Under the caption Warrants for Small Claims, section 2939 
and the sections following in that chapter of the Code, specifi- 
cally prescribe and fix the powers and jurisdiction of justice's 
courts. Nowhere does the statute empower a justice to appoint 
a guardian ad litem. 

Section 3255 of the Code declares generally that a court, or 
the judge thereof in vacation, shall appoint such guardian "in 
a suit pending therein;" likewise, authorizes the clerk to ap- 
point a guardian ad litem in the vacation of the court for which 
he is a clerk. And sections 3340 and 3341 provide- for the ap- 
pointment by a commissioner in a proceeding before him of 
such guardian, specifically requiring the commissioner to keep 
a journal of his proceedings in that regard. 

That the legislature could authorize a justice to appoint a 
guardian ad litem there can be no doubt. Evidently, the law- 
making power contemplated that the circuit and corporation 
courts should practically control cases of this character upon 
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mere motion, as was done in this instance without objection; 
ascertain if the interest of the infant has been prejudiced, and 
for that purpose appoint a guardian, ad litem, if necessary, to 
the end that the rights of the infant may be inquired into and 
properly adjudicated. Virginia Code, section 3599. 

At all events, this is the view I have been driven to in the cir- 
cumstances. The judgment is accordingly held valid and bind- 
ing. 

It was also proven before me that the defendant, Holley, is 
supporting his dependent mother ; that out of his scant wages of 
$35.00 per month he pays $15.00 a month for his mother's 
board and room, which room they both occupy in separate beds ; 
that he himself takes his meals at the Young Men's Christian 
Association where he is employed to run the heater during the 
day, and that he is unmarried. 

Indeed, the plaintiff himself frankly testifies that the account 
sued on was for groceries and other necessaries, and that de- 
fendant supported his aged mother when they lived in Radford. 

Defendant's counsel now contends that this constitutes de- 
fendant a house-holder and entitles him to the wage exemption 
under the provisions of sections 3652 and 3657 of the Code. 

The Virginia decisions, as also the decisions of other states, 
make it plain that the status of relationship coupled with de- 
pendency constitute a moral obligation to support that entitles 
the person assuming that obligation to the benefit of the exemp- 
tions of a house-holder as effectually as though legally bound to 
the support. 

An order may be entered allowing defendant his wage ex- 
emption, and dismissing the garnishment proceedings. 

Note. 

Power of Justice of Peace to Appoint Guardian Ad Litem. — In 

every proceeding against an infant, it is necessary to appoint a 
guardian ad litem to conduct the defense. In Turner v. Barraud, 
102 Va. 324, 46 S. E. 318, it is said: "The only way known to our 
law of bringing an infant before a court is by a guardian ad litem 
appointed to conduct his defense for him." Kavanaugh v. Shack- 
lett, 111 Va. 423, 427, 69 S. E. 335. See Word v. Com., 3 Leigh 443. 
If the principal case is correctly decided, a justice of the peace has 
no jurisdiction to entertain an action against an infant, for want 
of authority to appoint a guardian ad litem. 

It is a power incident to every court of justice to appoint a guard- 
ian ad litem. Word v. Commonwealth, 3 Leigh 743, 748. The court 
has inherent power to appoint a guardian ad litem for an infant de- 
fendant properly served with process. Bancroft v. Bancroft (Del.), 
85 Atl. 561. Every court of justice has incidental power to appoint 
guardians ad litem (Brick's Estate, 15 Abb. Pr. (N. Y.) 12. See 
also, Vaile v. Sprague, 179 Mo. 393, 78 S. W. 609), whether the court 
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be of general or inferior jurisdiction. (Brick's Estate, supra). 22 
Cyc. 646. 

Where certain minors were made parties to a will contest by scire 
facias, the court, in the exercise of its chancery powers, in the ab- 
sence of a statutory enactment to the contrary, had incidental power 
to appoint a guardian ad litem and next friend for them. Vaile v. 
Sprague, 179 Mo. 393, 78 S. W. 609. 

While there are a number of decisions which hold that the power 
to appoint a guardian ad litem is an inherent power of a court, such 
decisions are not controlling, where the power is prescribed by stat- 
ute. As pointed out, the power to make the appointment is given by 
statute in this state, and, it would seem, that the principal .case is 
correctly decided under the provisions of the Code cited by Judge 
Gardner. There are cases in other states which hold that a jus- 
tice of the peace has authority to appoint a guardian ad litem. The 
cause of Mockey v. Gray, 2 Johns. 192, settles the principle that a 
justice has the power of appointing a guardian ad litem for an in- 
fant. Bullard v Spoor, 2 Cow. (N. Y.) 430. Under Code Civ. 
Proc. of South Carolina, section 136, providing that, where an in- 
fant is a party, he must appear by a guardian, to be appointed by 
the court, and section 88, subd. 15, providing that the provisions 
of the Code as to actions shall apply to magistrate's courts, a mag- 
istrate has power to appoint a guardian ad litem in a suit in his 
court. The court said: "We hold that a magistrate has power to 
appoint a guardian ad litem to conduct a suit in his court. Section 
136 of the Code of Civil Procedure provides: 'When an infant is a 
party he must appear by guardian, who may be appointed by the 
court in which the action is prosecuted, or by a judge thereof,' etc.. 
Section 88, subd. 15, provides that 'the provision of this Code of 
Procedure respecting forms of actions, parties to actions, * * * 
shall apply to these [magistrates'] courts.' " Wideman v. Patton, 
64 S. Car. 408, 42 S. E. 190. These cases are, of course, npt controll- 
ing in this state as the power of the justice is defined by statute. 

The authority of a justice of the peace to appoint a guardian ad li- 
tem must necessarily have arisen before in this state, and we would 
be glad to publish a statement from any lawyer showing what the 
custom has been. 



